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plaining witness had given police officers one version of the 


assault and a Legal Aid Investigator another. 


II. Whether it was error for the trial court to deny 
appellant's motion for a mistrial efter a police officer 
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JURISDICTIONAL STATEMENT 


On May 17, 1965, appellant was charged in a five count 
indictment with: assault with intent to kill; assault with 
intent to commit robbery; assault with interit to commit roboery 
while armed with a dangerous weapon; assault with a dangerous 


weapon; and carrying a dangerous weapon (Original Record: 


Indictment). All of these charges are cognizable under Title 22, 
District of Columbia Code. 

Trial commenced July 27, 1965 and on July 29, 1965 the 
jury returned its verdict, finding appellant guilty on each 
count of the indictment. On August 6, 1965, the court sentenced 
appellant to four (4) to twelve (12) years on counts one (1) 
through three (3); three (3) to nine (9) years on count four (4); 
and one (1) year on count five (5), the sentences to run con- 

urrently. Notice of Appeal was filed August 12, 1965 (Original 
Record). 
The jurisdiction of this court is based on 18 U.S.C. 
§ 1291. 


STATEMENT OF THE CASE 


Background 


On the morning of March 28, 1965 at approximately 4:00 
a.m., Mr. Samuel Brown, the complaining witness, while on duty 
as night manager at the Guest House, 2900 Rhode Island Avenue, 
N. E., Washington, D. C., was assaulted by an unidentified male 


carrying a revolver. The assailant entered the premises quickly 


(tr. 44) with a drawn revolver and stated "Sit down". One shot 


was fired from the drawn revolver (Tr. 29). The assailant 
rushed at witness Brown and an immediate struggle began, during 
which the complaining witness's glasses were knocked to the 


floor (Tr. 46). Several shots were fired by the assailant. 


During the course of the struggle, the assailant allegedly with- 
drew from the hip pocket of the complaining witness a second 
revolver (Tr. 29). The struggle continued. The complaining 
witness was shot three times and the assailant fled. 

The confrontation and struggle were prief. The complaining 
witness testified that he did not have sufficient time make 
any effort to withdraw or attempt to use the pistol he carried 
on his person (Tr. 47). 

Immediately following the struggle, Mr. Brown called 
the police and an ambulance. Tne police arrived first 


tie ~_7 > *, 
& tall fellow, 


given a description of the assailant as follows: 
young, about 23 to 25, dark-skinned, wearing a black leather 
coat, three-quarter length... " with his hair "cut close.” 


| 
(Tr. 54-55) He "weighed around one hundred sixty-five or 


seventy pounds" and was about “six feet" tall (Tr. 46). 


Mr. Brown was taken to the hospital where he was, on 
that date, interviewed by police officers. iaten, during tne 
same week and while still at the hospital, police officers 
showed Mr. Brown photographs of possible suspects and ne was 
not able to identify any of them (Tr. 56). the Sunday following 
the shooting, April 4, 1965, detectives prougnt phovograpns to 
the complaining witness's home where Mr, Brown “looked through 
several and identified one.” (Tr. 57) Mr. Brown testified as 
follows concerning his examination of photographs on April 4, 


1965: 


And you were confident from that picture 
that that was the man? 


Yes. 


You weren't doubtful at that point? 


No, I had no doubt at that point. However, 

he did suggest they bring color slides tne 

following dey and so I said all right. So 

the following day, which was on Monday, I 

looked at the color slides and I was more 

positive then than ever that was the same 

man. 
ne first live identification of Roland Corley as the assailant 
was made by the complaining witness on April 15, 1965 (Tr. 30). 
Prior to the events of Marcn 28, 1965, occurring at the Guest 
House, the complaining witness hea never vefore seen the appellant 
(Tr. 60). 

No revolver was ever recovered (fr. 72). No black leavner 

jacket was ever recovered. Tne Government introduced no physical 
evidence at the trial. Tne only evidence to support the Govern- 


ment's case was the eye witness identification of the complaining 


witness, Mr. Brown. 
Motion for In-camera Inspection of Grand Jury Minutes 


Trial counsel was appointed by the District Court on 
June 17, 1965 and on June elst the Legal Aid Agency was requested 
py trial counsel to conduct a preliminary investigation of the 
case. The investigation was assigned within Legal Aid to 


Robert J. Reed. 


On June 24th, defense counsel filed a mothe 
Districs Court requesting transcription of the! Gran Jury minutes 
for submission to the trial judge for in-camera inspection to 
determine if the testimony of the complaining 
Grand Jury was consistent with 

Motion filed June 24, 1 

was the nature of the Government's case against the eppellanv. 
First, the complaining witness encountered his assailant only 
briefly, only once, only at night, and in th 
violent struggle. Second, the Government's entire case 
upon the identification of appellant by the complaining 
when his only confrontation with the assailant had been 
she conditions described above. The 
Chief Judge MeGuire and denied wivhout prejudice witn 
renew it before the trial judge after the case wes 
(Original Record). 

Prior to trial, counsel 
of the Legal Aid Agency that 
witness, Mr. Brown had stavead that the assailan 


with two guns and that he, Brown, had no gun on 


this patent inconsistency in mind, counsel, on July 


its motion for the transcription of the Grand 


enera inspection by the trial court (TP 
to the reasons given for the motion as originally made, 
stated to the trial court that there were indications vwnat Mp. 


Brown had given the police one version of wnat 


Investigator Reed another (Tr. 18). 


28). 
The Inconsistency at Trial 


During the course of the trial, Mr. Brown testified tnav 
she assailant came upon him wita one gun; scruggle ensued enc 
t, with a free hand, withdrew a second gun from Mr. 
Brown's hip pocket. However, Investigator Reed testified 
in nis interview with Mr. Brown the latter had vated 


assailant came upon him with one revolver drawn and a 


revolver in his belt (Tr. 158). 


1965 detectives brought photog 
home where he made a positive identific 
witness for the Gover MOLsr cer 
Brown was unable to make a 
Sunday, April 4, 
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Officer Perry testified as follows: 


Q. Was his identification positive? 


A. Not at that time. 


imnediately thereafter, the court, over defense counsel's 
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thereby requiring defense counsel to withdraw the prayer. 


(With respect to Point III, appellant desires 


the court to read the Transcript, pp. 203-218; Original 


Record: Defendant's Prayer No. 3.) 
SUMMARY OF ARGUMENT 


I. Appellant asserts that the denial of its motion for an 
in-camera inspection of the Grand Jury minutes was erroneous. 

An appropriate motion for the transcription of production of 
Grand Jury minutes for an in-camera inspection was made more than 
. thirty days prior to trial. That motion was denied. 

The basis for the motion was the extremely poor posture of 
the Government's case. As more information was developed, and 
subsequent to a thorough examination of the premises where the 
offense took place, it became apparent that the opportunity which 
the complaining witness had to observe his assailant was so brief 
and surrounded by such violence that the basis of the identifi- 
cation was in doubt. Therefore, on July 27, 1965, defendant 
renewed its motion for transcription of production of Grand Jury 
minutes for an in-camera inspection by the trial court. The 
fact that the complaining witness Brown had apparently given 
the police one version of what happened and a Legal Aid Investi- 
gator another, was properly called to the attention of the trial 
court on July 27, 1965. Thus, the Government's case appeared 
weaker at the beginning of trial than it had when the motion 
for the in-camera inspection was originally made. 


/ 
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Appellant believes that this court has: already determined 


that under the facts as were presented in this case, a timely 
motion for production of Grand Jury minutes for in-camera in- 


spection should be granted. 


II. Defense counsel conducted an examination of Officer 
Perry to establish that the testimony of witness Brown, stating 
that he had made a positive identification on Sunday, April 4, 
1965, was inaccurate. Officer Perry, in fact, testified that no 
positive identification of photographs was mae by the complaining 
witness at that time. Immediately following that testimony, the 
trial court requested Officer Perry to relate “when . . . and 
under what circumstances" a positive identification from photo- 
graphs was made by the complaining witness. Officer Perry 
testified that “information had come to the precinct that a sudject 
py the name of Roland was involved and had committed this offense 
... " This portion of Officer Perry's testimony is non- 
responsive. Officer Perry also testified that a positive identi- 
fication was made by witness Brown on Monday, April 5, 1965. 
Nowhere in the record is there any mention that “information 
came to the precinct." Officer Perry's testimony concerning any 
type of an informant was inflamatory, irrelevant, prejudicial, 
and hearsay. 

Appellant urges the court to recognize the pre judicial 
effect of this unsolicited answer by officer Perry. Suddenly and 
without warning testimony was received that the basis for 


selecting a photograph of appellant was some sort of "tip off" 
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that Corley had committed the offense. 
Trial counsel moved for a mistrial. The motion was 


denied. 


III. The appellant asserts that the trial court should 


have granted defendant's Prayer Number Three without pre- 


conditions, and that the placing of antecedent conditions upon 
granting it, which conditions were inimical to defense counsel, 
was the erroneous constructive denial of defendant's prayer. 
The instruction does no more than call to the jury's attention 
factors which it should consider in evaluating the basis for 
an identification. This court can take notice of the fact 

hat the trial court believed the instruction adequate as a 
matter of law for on several occasions the court announced 
that defendant's Prayer Number Three would be given. However, 
the court did not stop there. The court stated that it would 
grant the instruction and then turn around and comment on 

the other evidence in the case. Defense counsel was asked to 
run an unknown risk as to what the “other elements" of the 

case were. 

The trial court may not avoid the responsibility of 

granting a proper instruction by stating that it will be 
granted on conditions which require defense counsel to withdraw 


4t. This amounts to a constructive denial of the instruction. 


ARGUMENT 


IT WAS ERROR TO DENY DEFENDANT'S MOTION FOR AN 
IN-CAMERA INSPECTION OF GRAND JURY MINUTES BY 
THE TRIAL COURT WHERE THE PROSECUTION'S ENTIRE 
CASE RESTED ON THE COMPLAINING WITNESS'S IDENTI- 
FICATION OF DEFENDANT AND WHERE EVIDENCE WAS 
PRESENTED ESTABLISHING AN INCONSISTENCY IN THE 
COMPLAINING WITNESS'S TESTIMONY. 


(With respect to Point I, appedaant cesires 
the court to read the Transcript, pp. 18-20, 81-82; 
August 6, 1965 Transcript, pp. 2-3; Original Record: 
Motion of Defendant for Transcription of Grand Jury 


Minutes and Submission to Trial Judge for in-Camera 


Inspection, with Memorandum of Points ‘and Authorities, 


poth filed June 24, 1965 and renewed July 27, 1965.) 


The most important decision in che area of production of 
Grand Jury minutes is Pittsburgh Plate Glass ‘Co. v. United Staves, 
360 U.S. 397 (1959), wherein the Supreme Court hela that (1) the 
Jenks Act, 18 U.S.C. § 3500, has no application to Grand Jury 
minutes; and (2) that production of the Grand Jury minutes under 
Rule 6(e), Federal Rules of Criminal Procedure, would not be 
ordered in the absence of a showing of "particularized need." 
The Court failed to further explain the meaning of "particularized 
need" except to state flatly that it did not require a prior 


showing of inconsistency. The Court pointed out that nine other 


witnesses had overwhelmingly established the guilt of defendant 


regardless of the testimony of the witness in question. The 
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Court refused to consider in the absence of a request at trial 
whether a sufficient showing had been made to require the trial 
to inspect the minutes in-camera. The Court, however, 
cases from the Second Circuit holding that, in the case 
in-camera inspection by the court as opposed to direct 
f inconsistency or 
‘narticularized need" is required. See e.g., United States v. 
Giampa, 290 F.2d 83 (2d Cir. 1961); United States v. Hernandez, 
282 F.2d 71 (2d Cir. 1960), 290 F.2d 86 (2a Cir. 1961); United 
States v. McKeever, 271 F.2d 669 (2a Cir. 1959); United States 
v. Zbrowski, 271 F.2d 661 (2d Cir. 1959). 
Subsequent to Pittsburgn Plate Glass Co. v. United 
tates, supra, a number of decisions were rendered in tnis juris- 
diction which shed light on the situations which would permit an 
in-camera inspection of Grand Jury minutes. Harrell v. United 


States, 115 U.S. App. D.C. 169, 317 F.2d 580 (1963); Simmons v. 


United States, 113 U.S. App. D.C. 369, 308 F.2a 324 (1962); 


DeBinder v. United States, 110 U.S. App. D.C. euu, 292 F.2d 737 
3; Jackson v. United States, 111 U.S. App. D.C. 353, 297 F.2d 
In the DeBinder case the defense moved for producti or 
the Grand Jury minutes and after denial moved in e alternative 
for an in-camera inspection of the minutes by the trial judge. 
Both motions were denied. On appeal, this Court held that pro- 
auction was required and there was no needa to consider the 


request for an in-camera inspection. The court stated: 


aie 


. . . Here the prosecutors case resve 

upon the testimony of 4 sole, Key 5 

While there is no requirement that: 

make a preliminary showing that contradictions 
exist between es witnesses testimony before 

the Grand Jury 2 ad his testimony at trial, 
[citvavions Sneed uae trial judge would never- 
tneless be bound to nsider evidence suggesting 
the possibility of sucn inconsistencies in exer- 
cising his discrevion. {[DeBinder xv. United 
States, 110 U.S. ore D.C. e244, eho, 29a Feed 


737, 139 (1961). 
In Simmons v. United Staves, supra, 
adopted the Second Circuit position on in-cam peccion of tn 
Granda Jury minutes. Althouga she Simmons case 1 @ factual 
inconsistency between the prosecutor's opening statement and che 
key witness's testimony, the court svatved chat 
ouvset that an in camere inspection by the trial court does nov 
preach the secrecy of grand jury proceedings." Simmons v. 
States, 113 U.S. App. D.C. 370, 371, 308 F.2d 324, 325 (196 
The court also outlined the four traditional ‘policy reasons ror 
secrecy and concluded that they had no applicavion vo é@ 
or an in-camera inspection. 


request, the 


may be inconsistent with his prior t 


jury... . " (Emphasis added), Ibid. This statement 


py a footnote which states, “This does nov imoly cha 


of probable inconsistency is required in all cases." 
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In Harrell v. United States, supra, this Court impliedly 
hela that the trial court could not exercise its discretion in 
denying a motion for in-camera inspection where no examination 
of the minutes had been made. The Court stated: 

Not having seen the grand jury testimony, 
the trial judge was in no position even to 
speculate on what effect its disclosure might 
have had... . [Harrell v. United States, 
115 U.S. App. D.C. 169, 170, 317 F.2d 580, 
581 (1963). 

Appellant urges that the court be mindful of the facts of 
this case. There is only one witness in this case. He is tne 
complainant and the sole identifying witness. The Government's 
entire case rests on the testimony of Mr. Brown. Mr. Brown was 


positive that appellant Corley was the assailant. Yet an ex- 


amination of the events which took place at 2900 Rhode Island 


Avenue on March 28, 1965 are utterly devoid of favorable conditions 


upon which a reliable identification could be based. A life and 
death struggle was going on; it was night; Mr. Brown had been 
the subject of a "surprise" attack; Mr. Brown lost his glasses 
during the struggle; Mr. Brown was shot three times. 

There was no physical evidence introduced by the Govern- 
ment. Officer Casey testified that he arrived at the Guest House 
within thirty seconds from receiving the call (tr. 68). Officer 
Casey further testified that an immediate search had been conducted 
along the route appellant was to have taken after the shooting 


(Tr. 72). Yet, no guns were ever recovered. No black leather 
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jacket was ever recovered, 

Stopping there, and considering the nature of the Govern- 
ment's case, appellant urges that the motion for in-camera in- 
spection of Grand Jury minutes should have been granted. The 
testimony does not stop there. Testimony was received from wit- 
ness Brown that appellant had entered the Guest House carrying 
one gun and had gotten a second gun from Brown's hip vocket. 
Testimony was also received from a Legal Aid Investigator, Robert 
J. Reed, that witness Brown had told him that the appellant 
entered the Guest House with two guns -- one drawn and one in 
his belt. | 


What did Mr. Brown tell the Grand Jury? 


II. IT WAS ERROR FOR THE TRIAL COURT TO EXAMINE 
OFFICER PERRY BEYOND THE SCOPE OF DEFENSE 
COUNSEL'S DIRECT EXAMINATION AND TO ELICIT 
THEREBY PREJUDICIAL HEARSAY TESTIMONY. 


(With respect to Point II, appellant desires 


the court to read the Transcript, pp. g1-94.) 


fficer Perry was called as a defense witness for the 
purpose of establishing that Mr. Brown's testimony that ne mace 
a positive identification of appellant from photographs on Sunday, 
April 4, 1965 (Tr. 57) was not accurate. Officer Perry testi- 
fied that witness Brown's identification was not positive "at 
that time." (Tr. 91) Neither counsel for defense nor counsel 
for the Government had further questions. (tr. 91) 


The court determined that further testimony from Officer 


ay 


Perry was required, and the following colloquy took place: 


THE COURT: You say, not at that time? 
THE WITNESS: Right, sir. 


THE COURT: Did there come a time it was 
positive? 


THE WITNESS: Yes, sir. 


THE COURT: When was that and under what circum- 
stances? 


THE WITNESS: That was the following day. On 
Sunday, April 4th, I showed him pictures after 
information had come to the precinct that a sub- 
ject by the name of Roland was involved and had 
committed this offense -- I checked through the 
nickname files and came up with this subject's, 
the defendant's name. I pulled a picture from 
our files and submitted it among my other pictures, 
which totals about fifty, in an envelope. These 
pictures were shown to the complainant, on Sunday, 
April 4th. This picture of the defendant was 
pulled out of the envelope of other pictures and 
he stated: I think this is the man. I like this 
picture but I can't be sure. He asked me then 
if I had any other pictures on this subject. I 
then that same day responded to our police head- 
quarters where I obtained a stand-up photo on the 
defendant, and I attempted to get a viewer to 
pring back to show the complainant. There was 

no viewers in at the time. I couldn't get one. 
We hela off until the next day, until a viewer 
was available. This was the 5th. I went back 
again and showed the complainant a picture of 

the defendant in the viewer of a stand-up photo- 
aa And he said: This is the man. (Tr. 91- 
92 


Nowhere in defense counsel's cross-examination of witness 


Brown and Officer Casey nor in the direct examination of Officer 


Perry was reference made to a "tip" to the precinct that a 


"supject by the name of Roland was involved and had committed 
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the offense -- " or a search of the nickname files. 
is nonresponsive to che trial court's question. A 
testimony was elicited before the jury and over tne objection 
defense counsel. 
Appellant urges the court that this testimony was pre- 


judicial, beyond the scope of defense counsel's examination, 


contained nearsay testimony, and was pound +o have influenced 


the jury. 

The appellant has no objection vo the court's examining 2 
witness for the defense. Further, appellent is aware of the long 
line of cases wnich support judicial examination of witnesses. 
See Pariser v. City of New York, 16 F.2d 431, 433 (2d Cir. 1944). 
The court does, however, run certain risks when it asks any witness 
a question which allows a narrative answer. | Had 
quesvions been propounded by Govermnent counsel, 
believes the trial court would have sustained an objection. 

Tae appellant does not question th 6 ts crial court was 
seeking to clarify 2 point nor does ) ze otherwise 
shan that the trial court has a duty in this regard. 

Wiemore on Evidence, § 784 (1940 ed.). . 

of seeking to clarify Officer Perry's testimony, even thougn 
experienced Government counsel did not wish .to cross-examine, 
the court inadvertently allowed officer Perry to succeed in pre- 
senting to the jury irrelevant and prejudicial testimony. 

First: Officer Perry clearly cestified that information 


had come to the precinct which connected appellant Corley to aol 
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here did tne informant 


py Officer Perry is bound to 


credibility to prosecutions case witl aking zlilowance for 


the defense to confront or cross- 
basis for Brown's identification of 
Corley, the doubt would have been erased with tne addeca fact chat 


some unidentified informant had also stated that Corley committed 


testified that on Sunday, 
witness Browm was uneble to make 2a vositive identi- 
from the photographs shown him. The trial court snould 
pe allowed to question the witness on whether there came a tim 
when witness Brown able to make an idenvif 
isely che question put to Crricer 
by the court (' I i a5 within che trial 
court's discretion. It is the wholesale introduction of 
t and prejudicial testimony by Officer Perry to which 
objected. 

An examination of the entire transcript of the proceedings 
pelow does not disclose any reference to en informant connecting 
appellant Corley to the crime. Suddenly a police officer tesvi- 
fies that information was received connecting Corley vo 
erime and that a search of the nickname file was made. 


counsel's motion for a mistrial was denied (fr. 93). It should 


have been granted. 


IT WAS ERROR FOR THE TRIAL COURT TO PLACE 
ANTECEDENT CONDITIONS UPON THE GRANTING OF 
DEFENDANT'S PRAYER NUMBER THREE CONSIDERi 
THAT THE GOVERNMENT'S CASE RESTED ENTIR 

ON THE IDENTIFICATION OF THE COMPLAINING 
WITNESS BROWN AND THE PLACING OF SUCH CON- 
DITIONS ON THE GRANTING OF THIS :PRAYER 
AMOUNTED TO ITS CONSTRUCTIVE DENIAL. 


(With respect to Point III, appellant ce 


she court to read the Transcript, pp. 203-216; or 


Record: Defendant's Prayer No. 3.) 


The appellant asserts that the court below should have 
granted defendant's Number Three and chat by placing 
antecedent conditions upon the granting of this prayer \ 
rere so vague and potentially prejudicial to: defendant 
require defense counsel to withdraw the instruction, 

fectuated a constructive denial thereof. 

At the close of all the evidence, defense 
among others, Defendant's Prayer Number Three for 
by the court. That instruction as read into ne 
Follows :* 


You are instructed that the identify of 
defendant as the person who committed the 
crimes is an element of the offense anc, 1 
every other element of the offense, must D0 
py the Government beyond a reasonable doub 
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roved 
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The instruction as submitted contained 

not reflected in the transcript. Line 5.from 
tne instruction as it appears in the Original R 
read “and the identification, the fact thet the 


certain of." 


Uniess the circumstances of the identification 
of the defendant are convincing beyond a reason- 
able doubt, you must return a verdict of not 
guilty. 


In weighing the testimony of the witness as 
to identity, the possibility of human error or 
mistake and the possible likeness or similarity 
of persons are elements that you should consider. 
You should also consider all the conditions under 
wnieh the witness first made the opservetion of 
his assailant, including the physical and emotional 
condition of the witness at the time, the lighting 
in the area at the time, and the length of time 
of observation. You must consider all tnese 
factors carefully in passing on the credibility 
of the identification witness. 


One further consideration is that when, as here, 
several days elapse between the initial observation 
made by the witness and the identification, the 
fact that the witness is certain of his identifi- 
cation may indicate weakness, rather than strength, 
regarding the power to identify. You may consider 
this factor in passing on the reliability of the 
identification witness in this case. (fr. 208- 


209) 


If there exists a common thread which runs througnout vne 
proceedings below, it is the weak basis for the identification 
meade of appellant Corley. Were there some physical evidence, had 
the crime been committed in daylight, had the complaining witness's 
glasses not been immediately knocked to the floor in the struggle, 
had the lighting conditions been better, had there been some 
reasonable opportunity for observation -- then and only then 
would the identification of appellant Corley have reasonable 
efficacy. Additionally, the Record indicates that seventeen days 
elapsed between the assault and the first positive live identifi- 


cation of the appellant. Mr. Brown's first positive identification 


from photographs allegedly took place seven days after tne assault 
or on April 5, 1965. These are the reasons why an identification 
instruction was requested. 

The trial court was satisfied that this instruction, if 

ranted, would not constitute error. This must be so, for the 
stated on several occasions that it would Grant the in- 
Additionally, some of the language used in drafting 
was taken from McKenzie v. United States, 75 U.S. App. 
D.C. 270, 126 F.2d 533 (1942). 

Tre court, however, did not view the instruction as con- 
ceptual and took the position that if granted the court would 
comment on the “other elements" of the case. The "other elements” 
which the court intended to comment on are not completely clear. 
Tne court clearly indicated a preparedness to! comment on. one 
following facts: (1) that " . . . that particular occurrence 
would implant on his (Mr. Brown's] mind a description of the 
assailant so that he would never forge% hin" 


(2) the fact that the good character testimony was admitted by 


written stipulation (Tr. 213, 214); and (3) ‘that the complaining 


witness was in some way more qualified than the averese person 

make a good identification by reason of the fact that he nad 
been a hotel clerk for a year (Tr. 218). Under such circumstances 
it would have hardly been prudent for trial counsel to allow che 
court +o grant the instruction and for these reasons the in- 


struction was withdrawn. 


Appellant argues that the court should have granted 
the instruction and should not say it is granted under the 
conditions mentioned above when such conditions clearly pre- 
judice the interests of the accused in a fair proceeding. The 
such antecedent conditions upon the granting of a 
proper instruction constitutes the constructive denial thereof. 


The denial was error. 
Appellant's Requested Relief 


Should this Court not reverse for the reasons stated in 
Points II and III of Appellant's Brief, then appellant requests 
this Court to remand the case with instructions to the trial 
court to grant the motion to produce the Grand Jury minutes for 
an in-camera inspection and to determine whether the Grand Jury 
testimony is inconsistent with Brown's testimony at trial. If 


so, @ new trial should be granted. 


CONCLUSION 
For the foregoing reasons, appellant respectfully prays 


shat the judgment of the court below be reversed. 


Ropert L. Ackerly 

Counsel for Appellant (By Appoint- 

ment of the United States Court of 
Service Acknowledged: Appeals for the District of 
Columbia Circuit) 
1625 K Street, N. W. 
Washington, D. C. 
DI 7-O777 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Must the District Court inspect in camera the grand 
jury testimony of the Government’s sole witness (a) when 
his testimony has not been contradicted or (b) when it 
has been corroborated before being contradicted and the 
subsequent contradiction is on an immaterial point? 

2) Did the trial court correctly decline to order a mis- 
trial when in the course of explaining the circumstances 
of the identification of appellant a defense witness stated 
he had been led to appellant’s picture by “information 
[that] had come to the precinct”? 

3) Was error committed because appellant withdrew a 
requested identification instruction that was incomplete 
after the court, granting the instruction, advised counsel 
how it would be completed, and where the important part 
of the charge was in fact given? 


INDEX 


Counterstatement of the case 

Statutes and rule involved ............---::ee Sesteseas ; 
Summary of argument 

Argument: 


I. The trial court properly refused to examine in camera 
the minutes of the grand jury testimony of Samuel 


Il. The trial court properly denied appellant’s motion for 
a mistrial based on Officer Perry’s response to an in- 
quiry by the court 


. Appellant voluntarily withdrew his third requested in- 
struction; in any event much of this request was in 
fact included in the court’s charge ............. eet eaSess 
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United States Cot of Appeals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,658 


ROLAND A. CORLEY, APPELLANT 
CE 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in an indictment filed May 17, 
1965, with four counts of assault ' and one of carrying a 
dangerous weapon, a pistol, without a license (22 D.C. 
Code $ 3204). After a trial by jury in July, 1965, appel- 
lant was convicted on all counts and sentenced to im- 
prisonment for from four to twelve years on each of the 


1In order, these were assault with intent to kill (22 D.C. Code 
§501), assault with intent to rob (22 D.C. Code §501), assault 
with intent to rob while armed with a dangerous weapon (22 D.C. 
Code § 3202), and assault with a dangerous weapon (22 D.C. 
Code § 502). 


(1) 
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first three counts, from three to nine years on the fourth 
count, and for one year on the last count, all sentences 
to run concurrently. This appeal followed. 

All charges stemmed from an apparent attempted rob- 
bery of a tourist home in the early morning hours of 
March 28, 1965. Samuel Brown, night manager of the 
2900 Guest House testified that at about 4 a.m. that morn- 
ing he was seated alone in the lobby at 2900 Rhode Island 
Avenue, N.E., when appellant walked in the door with a 
22 calibre revolver in his right hand, drawn chest high. 
When Mr. Brown started out of his chair, appellant di- 
rected him to sit down, announcing “this is a hold-up.” 
At one shot from the pistol, Mr. Brown sat back down. 
Appellant rushed over and began hitting Mr. Brown on 
the head with the gun. The victim reached up, trying to 
duck the blow, and grabbed appellant’s gun hand. During 
the ensuing tussle, Mr. Brown tried to avoid being shot 
and appellant continued firing the gun. Finally appellant 
grabbed Mr. Brown’s own .38 Smith and Wesson revolver 
from the latter’s right hip pocket. One of the bullets 
from this gun struck the manager, who pushed appellant 
away and ran into another room for cover. Appellant 
fired two shots after his fleeing victim, one of which came 
to rest in Mr. Brown’s left arm. (Tr. 25-29, 36, 39, 44- 
45, 47-52.) 

Mr. Brown hid only a moment, for he was “bleeding 
fiercely.” When he cautiously returned to the lobby, ap- 
pellant had gone. He called the police, gave a “fair de- 
scription” of his assailant, and was taken to the hospital 
where he remained six days. (Tr. 28-29.) As a result 
of the attack, he received three gunshot wounds, in his 
left arm and thigh and in his stomach (Tr. 28-30, 81). 

Mr. Brown testified at trial that he was positive that 
appellant was the person who had attacked him in the 
early hours of March 28. One week after the attack he 
had identified a picture of appellant from a group that 
the police had brought to his home. Although he “had no 
doubt at that point,” he “was more positive... than ever 
that was the same man” on the following day after he 
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viewed some colored slides. Mr. Brown also identified ap- 
pellant as his assailant in court on April 15. (Tr. 30, 56- 
57, 60.) The corner in which Mr. Brown had been seated 
when he first perceived appellant was lit by a pole lamp 
holding three 10 or 15 watt bulbs (Tr. 39-40, 61, 69), and 
the lobby was also illuminated by fluorescent lights from 
a desk lamp and three vending machines (Tr. 41-43, 69- 
70). According to Mr. Brown, the visibility was “very 
good” (Tr. 60). 

One of the officers responding to Mr. Brown’s call for 
help was Private Edwin R. Casey of the 12th Precinct. 
He found the manager seated in a chair in the lobby, his 
clothes bloody; he also found several bullet holes in two 
walls of the room and one bullet hole in the counter. (Tr. 
61-64.) Mr. Brown told the officer he had been shot and 
described his assailant as a medium to dark complected 
Negro male, about 6 feet tall, thin build, and wearing a 
dark jacket (Tr. 66).* Although Officer Casey then left 
to cruise the area, he found on the nearby streets only 
one man, who was substantially shorter than the attacker 
(Tr. 62, 67-68, 70). 

Appellant stipulated that on March 28, 1965, he had no 
license to carry a pistol in the District of Columbia (Tr. 
81). 

Appellant testified in his own behalf that at the time 
of the assaults on Mr. Brown he was passed out in the 
home of a friend, a few blocks from the guest house (Tr. 
98, 172-74, 177-80). He had arrived at Mrs. Martha 
Smith’s apartment on Thayer Street, N.E., shortly after 
midnight, wearing a white gabardine hat and white or 
beige London Fog raincoat (Tr. 128, 135, 168-69). That 


? Mr. Brown gave substantially the same description at trial, add- 
ing that the assailant was about 23-25 years old, wore a three- 
quarter length black leather coat, a sport shirt, and trousers, was 
tieless and without glasses, weighed about 165-170 pounds, and 
had no unusual features or rings (Tr. 46, 54-55). Appellant testified 
at trial that he is 6’2” tall and weighs 190 pounds (Tr. 182). He 
claimed that on March 28, 1965, he wore a slight mustache (Tr. 
189). 
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evening, Mrs. Smith was entertaining Margo McCoy, 
Charles Griffis, and four others (Tr. 170). After danc- 
ing, consuming a sandwich and soda he had brought from 
a carryout, and drinking both whiskey and beer, appel- 
lant became intoxicated and went to sleep in his hostess’ 
bedroom (Tr. 172-74, 177). There he remained, he 
claimed, until the middle of the next morning, Sunday 
(Tr, 178-79). He denied shooting Mr. Brown (Tr. 180) 
but admitted pleading guilty in January, 1965 to attempt- 
ed unauthorized use of a vehicle (Tr. 188). Mrs. Smith, 
Charles Griffis, and Margo McCoy corroborated appel- 
lant’s testimony that he had arrived at the party after 
midnight with a white carryout bag, and that he later 
passed out on the bed (Tr. 98-102, 121-28, 133-87). How- 
ever, Mrs. Smith placed the date of her party as “the 
Saturday prior to his arrest” and said she “|was] not 
sure it was the 28th” (Tr. 111). 

Appellant’s mother testified that she never knew him to 
own a black leather coat or a gun (Tr. 151-53), and ap- 
pellant offered proof that a search of Mrs. Smith’s house, 
where he was arrested on Tuesday, April 6, produced no 
black leather coat (Tr. 107, 112, 147-48, 180-81). 

Appellant also offered proof, by stipulation, of his good 
character (Tr. 84) and attempted in various ways to im- 
peach Mr. Brown’s identification. To this end he ques- 
tioned Officer Casey at length about the statements made 
by Mr. Brown after the shooting (Tr. 70-73) and about 
the circumstances under which Mr. Brown identified the 
picture of appellant on Sunday, April 4 (Tr. 75-78). He 
also called Officer Roy Perry of the 12th Precinct, who 
testified that when Mr. Brown picked out appellant’s pic- 
ture that Sunday, his identification was not positive “at 
that time”, but became positive the next day, when Mr. 
Brown viewed a color slide of appellant (Tr. 85-86, 91-94; 
see Argument II, infra). Finally, Robert Reed, an in- 
vestigator for the Legal Aid Agency, testified to his inter- 
view of Mr. Brown on June 23, when the victim appar- 
ently stated that his assailant had entered the lobby in 
possession of two guns (Tr. 153-54, 157-58). 


5 
STATUTES AND RULE INVOLVED 


Title 22, Section 501 of the District of Columbia Code 
provides in pertinent part: 


Every person convicted of any assault with intent 
to kill... , or to commit robbery, ... shall be sen- 
tenced to imprisonment for not more than fifteen 
years. 


Title 22, Section 503 of the District of Columbia Code 
provides in relevant part: 


Every person convicted... . of an assault with a 
dangerous weapon, shall be sentenced to imprison- 
ment for not more than ten years. 


Title 22, Section 3202 of the District of Columbia Code 
provides: 


If any person shall commit a crime of violence in 
the District of Columbia when armed with or having 
readily available any pistol or other firearm, he may, 
in addition to the punishment provided for the crime, 
be punished by imprisonment for a term of not more 
than five years; upon a second conviction for a crime 
of violence so committed he may, in addition to the 
punishment provided for the crime, be punished by 
imprisonment for a term of not more than ten years; 
upon a third conviction for a crime of violence so 
committed he may, in addition to the punishment pro- 
vided for the crime, be punished by imprisonment for 
a term of not more than fifteen years; upon a fourth 
or subsequent conviction for a crime of violence so 
committed he may, in addition to the punishment pro- 
vided for the crime, be punished by imprisonment 
for an additional period of not more than thirty 
years. 


Title 22, Section 3204 of the District of Columbia Code 
provides in pertinent part: 


No person shall within the District of Columbia 
carry either openly or concealed on or about his per- 
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son, except in his dwelling house or place of business 
or on other land possessed by him, a pistol, without 
a license therefor issued as hereinafter provided, or 
any deadly or dangerous weapon capable of being so 
concealed, Whoever violates this section shall be pun- 
ished as provided in section 22-3215. ... 


Rule 6(e) of the Federal Rules of Criminal Procedure 
provides: 


Secrecy of Proceeding and Disclosure. Disclosure 
of matters occurring before the grand jury other 
than its deliberations and the vote of any juror may 
be made to the attorneys for the government for use 
in the performance of their duties. Otherwise a 
juror, attorney, interpreter or stenographer may dis- 
close matters occurring before the grand jury only 
when so directed by the court preliminarily to or in 
connection with a judicial proceeding or when per- 
mitted by the court at the request of the defendant 
upon a showing that grounds may exist for a mo- 
tion to dismiss the indictment because of matters oc- 
curring before the grand jury. No obligation of 
secrecy may be imposed upon any person except in 
accordance with this rule. The court may direct that 
an indictment shall be kept secret until the defend- 
ant is in custody or has given bail, and in that event 
the clerk shall seal the indictment and no person shall 
disclose the finding of the indictment except when 
necessary for the issuance and execution of a warrant 
or summons. 


SUMMARY OF ARGUMENT 
I 


In the absence of a showing of probable inconsistency, 
grand jury testimony need not be inspected in camera 
merely because at the time the demand is made only one 
witness had identified the defendant. In the instant case, 
the contradiction subsequently proven was on an extreme- 
ly minor point, whether the assailant entered with one 
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gun or two, and there had been testimony corroborating 
Mr. Brown’s trial statement that the second gun had 
belonged to him. At no time was Mr. Brown’s identifica- 
tion of appellant, the crucial issue at trial, impeached 
other than by alibi testimony. Under these circumstances, 
there was no time during the trial when the court was 
obliged to inspect Mr. Brown’s grand jury testimony, and 
the demand that it do so was properly denied. 


II 


Conceding that the trial court properly sought to elari- 
fy Officer Perry’s testimony regarding the circumstances 
of Mr. Brown’s identification of appellant, appellant urges 
that a mistrial should have been granted when the officer 
responded to the court’s question by testifying that he had 
been led to appellant’s picture after information had been 
received that a subject nicknamed “Roland” had been in- 
volved in the crime. This answer was completely respon- 


sive to the court’s question and far from prejudicial, for 
appellant himself had elicited testimony that his picture 
appeared in police files and that the police had received 
some information from an informant about the case. In 
these circumstances, the court properly declined to order 
a mistrial. 


Il 


The abstract portion of appellant’s requested instruc- 
tion on identification was given by the court. The re- 
mainder of that request listed some factors to be consid- 
ered by the jury in weighing the testimony and, in part, 
lacked support in law or logic. This instruction was with- 
drawn by appellant after the court indicated that it would 
be granted but that other factors would also be included 
in the final charge. Having opted for no instruction 
rather than for one that would include both sides of the 
picture, appellant has no cause for complaint. 
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ARGUMENT 


L The trial court properly refused to examine in camera 
the minutes of the grand jury testimony of Samuel 
Brown. 


(Tr. 18-21, 25-86, 44-52, 54-57, 61-64, 71-79, 81-82, 
157-58) 

By written pre-trial motion, appellant requested that 
the minutes of the grand jury testimony of Samuel Brown 
be transcribed and available for in camera inspection by 
the trial judge. This motion, based solely on the circum- 
stances of appellant’s identification by the lone witness 
to the assaults, was denied by Chief Judge McGuire with- 
out prejudice to renewal at the appropriate time. At the 
outset of trial appellant renewed this motion, adding to 
the previously-stated grounds an allegation that Mr. 
Brown had given “two slightly different versions of what 
happened”, one to the police and the other to the defense 
investigator, Mr. Reed (Tr. 18). This motion was denied, 
after the court arranged for delivery to defense counsel 
of Jencks Act (18 U.S.C. § 3500) statements, including 
the statement made by Mr. Brown to the secretary of the 
Grand Jury Section of the United States Attorney’s Of- 
fice (Tr. 19-21). After hearing the Government’s case, 
the trial judge once more denied a renewed motion for the 
grand jury minutes (Tr. 81-82). 

In this Court, appellant urges that the trial court erred 
in refusing to inspect for possible inconsistencies the min- 
utes of Mr. Brown’s grand jury testimony. He asserts 
that he demonstrated a “particularized need” for the min- 
utes, first, by the quality of Mr. Brown’s identification of 
appellant and the absence of physical evidence * and, sec- 


3 Appellant later received this statement, a police department form 
P.D. 251 relating to the offenses, and, apparently, Officer Casey’s 
notes of a conversation with Mr. Brown (Tr. 31-34, 71-79). 


4 While “physical evidence” obviously is not required, appellee 
notes that Mr. Brown received three gunshot wounds (Tr. 28-30, 81) 
and that Officer Casey observed several bullet holes in the lobby 
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ond, by an alleged inconsistency between Mr. Brown’s 
trial testimony and his statement to Mr. Reed regarding 
the number of guns the assailant carried into the tourist 
home. Appellee submits that in this case no legally suf- 
ficient need was demonstrated and that the court there- 
fore properly declined to examine the minutes for possible 
inconsistencies. 

Rule 6(e) of the Federal Rules of Criminal Procedure 
codifies a long standing policy of secrecy with respect to 
testimony before the grand jury. Disclosure of such tes- 
timony is committed to the sound discretion of the trial 
judge. Worthy v. United States, D.C. Cir. No. 19279, 
October 7, 1965; Bowser v. United States, 115 U.S. App. 
D.C. 302, 318 F.2d 273 (1963) ; Jackson v. United States, 
111 U.S. App. D.C. 3538, 297 F.2d 195 (1961). When a 
defendant in a criminal case requests that the grand jury 
testimony be disclosed to him during the course of trial, 
the burden is on him “to show that ‘a particularized need’ 
exists for the minutes which outweighs the policy of 
secrecy.” Pittsburgh Plate Glass Co. v. United States, 
360 U.S. 395, 400 (1959). 

Subsequent decisions of this Court have given meaning 
to the phrase “particularized need”, although of course 
each case must be decided on its own facts. Thus if testi- 
mony is offered that directly contradicts on a maierial 
point that of the only prosecution witness, or if numerous 
inconsistencies ‘‘on a crucial issue” appear in the testi- 
mony of “the principal prosecution witness”, in camera 
inspection is appropriate to determine if further incon- 
sistencies exist. Harrell v. United States, 115 U.S. App. 
D.C. 169, 318 F.2d 580 (1963) (sole Government witness 
had given many different version of events) ; Gordan v. 
United States, 112 U.S. App. D.C. 33, 299 F.2d 117, aff'd 
after remand, 114 U.S. App. D.C. 191, 313 F.2d 582 


upon his arrival at the scene (Tr. 61-64). Appellee does not under- 
stand appellant to urge that the evidence was insufficient to war- 
rant conviction. The jury deliberated at length and finally deter- 
mined to reject appellant’s arguments and to accept Mr. Brown’s 
identification; surely its decision was reasonable. 
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(1962), cert. denied, 374 US. 839 (1963) (sole prosecu- 
tion witness testified that one Hughes was present at 
narcotics sale; Hughes denied this) ; DeBinder v. United 
States, 110 U.S. App. D.C. 244, 292 F.2d 737 (1961) (sole 
eyewitness had first identified appellant’s identical twin). 
Similarly, in Simmons v. United States, 113 U.S. App. 
D.C. 369, 308 F.2d 324 (1962), it was held error to deny 
in camera inspection where significant differences between 
the prosecutor’s opening statement and the trial testimony 
of the victim gave cause to believe the latter’s grand jury 
testimony had varied from his statements at trial. On 
the other hand, where there is no reason to suspect a 
witness’ testimony before the grand jury to have been in- 
consistent, the policy favoring secrecy prevails. Worthy 
v. United States, supra; Bowser v. United States, supra; 
Jackson v. United States, supra. In Gordan v. United 
States, supra, this Court specifically rejected the rule an- 
nounced in United States v. Giampa, 290 F.2d 83 (2d Cir. 
1961) that the trial judge must in any case, upon re 
quest, examine grand jury testimony, although nothing 
appears to arouse a suspicion that it contains material in- 
consistencies. 112 U.S. App. D.C. at 34-35, 112 F.2d at 
118-19. 

In this case, appellant’s showing of need for Mr. 
Brown’s grand jury testimony was totally inadequate. 
First, when made and renewed there was absolutely noth- 
ing in the record to indicate that Mr. Brown had ever 
varied from his story given at trial. His testimony stood 
uncontradicted. That he was the only Government eye 
witness to the crimes charged does not in itself justify 
breaking the bar of secrecy. Worthy v. United States, 
supra. Appellant relies heavily (Br. 6, 17) on an al- 
leged inconsistency in that Mr. Brown apparently told the 
defense investigator Robert Reed that his assailant had 
“come in with two guns” (Tr. 158), whereas he testified 
at trial that the second gun was his own (Tr. 29, 35-36, 
47-48) .* Under no stretch of the imagination can this be 


“Interestingly, appellant himself drew from Officer Casey the 
fact that Mr. Brown had told the officer that this second gun had 
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called a “material inconsistency”.* The important part of 
Mr. Brown’s testimony was that someone had entered the 
tourist home with a drawn gun, had beaten Mr. Brown 
and shot him three times, and that this man was appel- 
lant. On none of these points did Mr. Brown’s trial testi- 
mony differ from what he told Mr. Reed. Compare Tr. 
25-80, 44-52, 54-57 with Tr. 157-58. Significantly, no 
evidence was offered that Mr. Brown had been hesitant in 
his identification of appellant when he talked with Mr. 
Reed. Moreover, appellant failed to renew his motion for 
the grand jury minutes after Mr. Reed testified. 

Thus when appellant’s trial counsel requested inspec- 
tion of the grand jury minutes, Mr. Brown’s testimony 
had not yet been contradicted in any respect and had 
(when the final request was made, Tr. 81-82) been but- 
tressed by evidence of his report to Officer Casey. The 
subsequent contradiction that did) appear from the testi- 
mony of Mr. Reed was minor, a#d all other respects Mr. 
Brown’s version of the incident as told to Mr. Reed was 
identical with his trial testimony. At no time did it ap- 
pear that Mr. Brown was “confused” about his identifica- 
tion of appellant nor that he had ever identified anyone 


come from his, the victim’s pocket, corroborat is testimony at 
trial (Tr. 72). 


¢ The source of the second gun was plainly insignificant. Appel- 
lant’s trial counsel did not even bother to argue to the jury what 
he now urges was important enough to warrant inspection of the 
grand jury minutes. Moreover, his cross-examination of Mr. 
Brown on this point was directed not toward establishing incon- 
sistent statements as to the source of this second gun but rather 
toward planting in the jurors’ minds a belief that Mr. Brown had 
been in the wrong by possessing this gun. See Tr. 35-36, 47-48. 
Clearly there must be some reason to doubt the witness’ testimony 
on a material point before grand jury minutes will be revealed. 
Simmons v. United States, supra; see Gordan v. United States, 
supra; DeBinder v. United States, supra. Actually the alleged in- 
consistency may well have been a mis-speaking, since the rest of 
Mr. Reed’s testimony certainly indicates that the bandit entered 
with only one gun and is quite consistent with an interpretation 
that the second gun was drawn from Mr. Brown’s belt (Tr. 157-58; 
compare Tr. 28-29) 
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else as his assailant. In these circumstances, the words 
of this Court in Worthy v. United States, supra, are 
peculiarly appropriate: 


An aura of secrecy, derived from considerations of 
public policy, still invests grand jury proceedings. 
See Pittsburgh Plate Glass Co. v. United States, 360 
U.S. 395, 400 (1959). A trial judge asked to pene- 
trate it has a delicate problem. The discretion he 
brings to bear upon it is not lightly to be regarded 
as abused. We find no such abuse in this instance. 
Slip op. at 4. 


. The trial court properly denied appellant’s motion for 
a mistrial based on Officer Perry’s response to an in- 
quiry by the court. 


(Tr. 56-58, 75-77, 86, 91-94) 
Appellant concedes (Br. 19-20) that the trial court 


properly sought to clarify Officer Perry’s testimony that 
Mr. Brown’s identification of appellant as his assailant 


was not positive on Sunday, April 4, 1965 (Tr. 91). To 
this end, the court inquired, “Did there come a time it 
{the identification] was positive?” and, when the officer 
responded that there did, the court asked “When was that 
and under what circumstances?” (Tr. 91-92). The officer 
replied: 


That was the following day. On Sunday, April 4th, 
I showed him pictures after information had come to 
the precinct that a subject by the name of Roland 
was involved and had committed this offense—I 
checked through the nickname files and came up with 
this subject’s, the defendant’s name. I pulled a pic- 
ture from our files and submitted it among my other 
pictures, which totals about fifty, in an envelope. 
These pictures were shown to the complainant, on 
Sunday, April 4th. This picture of the defendant 
was pulled out of the envelope of other pictures and 
he stated: I think this is the man. I like this picture 
but I can’t be sure. He asked me then if I had any 
other pictures on this subject. I then that same day 
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responded to our police headquarters where I ob- 
tained a stand-up photo on the defendant, and I at- 
tempted to get a viewer to bring back to show the 
complainant. There was no viewers in at the time. 
I couldn’t get one. We held off until the next day, 
until a viewer was available. This was the 5th. I 
went back again and showed the complainant a pic- 
ture of the defendant in the viewer of a stand-up 
photograph. And he said: This is the man. (Tr. 92.) 


Appellant then moved for a mistrial, on grounds that do 
not clearly appear on the record (Tr. 93-94). However, 
it is arguable from trial counsel’s statements at Tr. 94 
that he was in fact objecting to the officer’s testimony re- 
garding information he had received that “a subject by 
the name of Roland was involved”, as he now urges on 
appeal. In any event, the motion was denied (Tr. 94). 
Appellant now contends that the brief mention of a 
“tip” that one Roland was concerned in this crime was so 
prejudicial that a mistrial was required. The phrase 
occurred in the midst of a detailed explanation of the cir- 
cumstances under which Mr. Brown chose appellant’s pic- 
ture as that of his attacker. Certainly appellant had no 
objection to testimony that appellant’s picture appeared 
in the police files, for he deliberately elicited such testi- 
mony over warnings by the trial court of the possible in- 
ferences to be drawn therefrom (Tr. 56-58, 75-76, 91). 
Neither did appellant necessarily object to hearsay testi- 
mony, for he sought to learn from Officer Casey what Of- 
ficer Perry had told him on that very Sunday (Tr. 76- 
77). Finally, contrary to allegations in his brief, appel- 
lant himself did draw from Officer Perry testimony about 
the tip that the police had received, for he asked the 
officer, “Where did you get all this information in this 
affidavit [in support of the warrant for appellant’s ar- 
rest]?” and the officer replied, “I had received a note the 
following night—the previous night—-from our detective 
sergeant, who had talked with a subject on the telephone 
that had information pertaining to this case.” (Tr. 86). 
Although the officer stopped at that point, he might easily 
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have gone on to relate what that information was. Such 
an answer would have been completely responsive to the 
question asked, for the final paragraph of the affidavit 
states in detail the information received and how the offi- 
cers were thus led to appellant’s picture. 

The reference to a tip and appellant’s nickname was 
brief and responsive to the question “under what circum- 
stances” Mr. Brown had made a positive identification, 
for how appellant’s picture had been brought to Mr. 
Brown’s attention certainly was one of those circumstanc- 
es. No further mention was made during trial of the tip 
and it is extremely unlikely that these few words affected 
the verdict of the jury. Accordingly, the motion for a 
mistrial was properly denied. 


III. Appellant voluntarily withdrew his third requested 
instruction; in any event much of this request was in 
fact included in the court’s charge. 


(Tr. 204-08, 210-215, 217-18, 270-71) 


Although appellant withdrew his third request to charge 
after the court had indicated it would be granted (Tr. 
213, 217-18), he now argues that the court improperly 
“required” him to withdraw the instruction after “placing 
antecedent conditions upon the granting of” the request 
(Br. 21). The first part of this requested charge, that 
the jury must acquit unless it found that appellant had 
been identified beyond a reasonable doubt as the assailant 
of Mr. Brown, was in fact given by the court in slightly 
different words (Tr. 270-71).? Obviously there is no error 
here. The second part of the request consisted of a list 
of factors for the jury to consider in weighing Mr. 
Brown’s testimony on the identity of his attacker. In- 
cluded in this list was a statement that the certainty 
of a witness on the question of identity “may indicate 


7 Appellant had no right to insist that his own phrasing be used. 
E.g., Agnew v. United States, 165 U.S. 36 (1897); Ramey v. 
United States, 118 U.S. App. D.C. 355, 336 F.2d 743, cert. denied 
379 U.S. 840 (1964). i 
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weakness, rather than strength, regarding the power to 
identify.” The trial judge was clearly concerned that 
this part of the request would bring him into the factual 
arena, where he had no desire to be (Tr. 204-08, 210-13). 
However, despite doubts that the instruction was justified 
on the evidence, for Mr. Brown’s first identification had 
been tentative, rather than positive (Tr. 205, 212-13), the 
trial judge repeatedly agreed to give the charge, balanced 
by a further statement that a victim of three gunshot 
wounds might be so affected by this occurrence that he 
would never forget his assailant (Tr. 205-06, 210-13).° 
Although one of appellant’s lawyers apparently concurred 
in this course of action (Tr. 210-11, 217), his co-counsel 
concluded to withdraw the request and did so (Tr. 215, 
217-18). 

Appellant cites no authority in support of the proposi- 
tion that certainty in an identification may indicate weak- 
ness rather than strength. Appellee knows of no such 
authority and, indeed, the statement is logically fallacious. 
On the other hand, one would quite reasonably expect a 
victim of a violent crime to carry his assailant’s image 
indelibly impressed upon his mind. Certainly appellant 
does not contend that the court should have suggested to 
the jury only those factors that supported appellant’s 
claim, omitting elements favorable to the prosecution. 
Such an unbalanced charge would produce as unfair a 
trial as a charge heavily weighted in favor of the Gov- 
ernment. 


It is familiar law that no party can require the 
court, in effect, to argue his case by giving rulings 
based on a part only of the evidence, or to adopt his 
contentions as to the significance or weight of any 
particular portions of the testimony. 


Lewis v. United States, 295 Fed. 441, 447 (1st Cir.), cert. 
denied, 265 U.S. 594 (1924). Faced with the prospect of 


8 Contrary to appellant’s suggestion (Br. 23), the colloquy on 
the good character charge was unrelated to that dealing with the 
identification instruction (Tr. 213-15). 


16 


a charge in which the jury would be told of both sides of 
the coin, see Levine v. United States, 104 U.S. App. D.C. 
281, 261 F.2d 747 (1958), appellant chose to withdraw 
his request. In the circumstances, this withdrawal can 
not reasonably be deemed coerced. 

Pursuant to the court’s reminders (Tr. 206-07), de- 
fense counsel vigorously argued to the jury the question 
of identification, stressing all of the factors included in 
the withdrawn instruction (Tr. 232-37, 241, 248, 246). 
Despite this, the jury believed Mr. Brown. The court did 
tell the jury of the tests to apply in determining credi- 
bility of the witnesses generally (Tr. 256), and it is un- 
likely that the withdrawn request would have changed the 
jury’s verdict even if given in the unbalanced form pre- 
sented by appellant. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 
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